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HOW TO REVIEW A
DUI CASE: LOOKING

FOR PITFALLS AND
KEEPING AN EYE
TOWARDS TRIAL

A STEP-BY-STEP
ANALYSIS FOR DUI
CASES
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WHERE TO BEGIN....
THE CITATION

NAME DATE OF BIRTH DATE OF TIME OF
OFFENSE OFFENSE

8/5/2021

DEFENDANT’S NAME

Check for accuracy
Citation, reports and your case management system.

Run Criminal History
Public Access, NCIC and MVR.
Look for prior DUIs and DOSL convictions.
Order certified prior DUI convictions.
- Add reminder to file Motion to Allege Prior DUI.

**PRACTICE TIP: Verify the certified conviction packet is complete®*

DATE AND TIME OF OFFENSE

- Checking for discrepancies

between reports, citation and
your case management
system.

-Verifying results collected

within 2 hours.




TIME OF OFFENSE
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Synopsis.

0n 04/12/2018 at approximately 1202 hours Jake was arrested at 605 Route 66 Flagstaff, AZ during a traffic stop for a DUI

Narrarati ye

0n 04/1212018 at approximately 1202 hours, I was working as "Adam 417 and driving patrol vehicle #2238, 1 was in full uniform

and wearing my AXON body camera. For further detail refer to AXON video footage
I was traveling west bound on Butler Avenue towards Milton Rd. I came 10 a stop at a red light in the number 2 left turn lane
behind a red Dodge pick u license late number BBZ1742. The Dod ¢ t ick us turned left on =reen ht onto Milton Road air

southbound. I obse

number 2 lane (ori At approximately 0008 hours, I responded to a request for an additional ofticer at 605 W
Route 66. Upon arrival, I found Officer Perez conducting field sobriety tests on a male subject, identified to
me as Jake Please see Officer Pereis narrative for

further,

PRACTICE TIPS




LOCATION

- Google Maps if unfamiliar with
the location or if map will help
jury understand the case.

Save the map to your file—will
likely need for trial.

- Print to PDF.

- Include on RI5 notice.

8/5/2021

10

I Update as you review case -
WITNES

S - Retired? Move? Brady list?
- Can you proceed without the

LIST witness?

- Timing of disclosure.

11

REVIEW FORM

Name: John Doe Case No: CM20201-0123
DOB: 09-15-1999 Defense Atty: Jane Smith Witnesses:

Reporting Party: Betty Joe
Stop Officer: Officer West

Assisting Officers: Corporal Noth (Brady lis)
Phlcbotomist: none Update asyou

Forensic Scientist: none review....and flag issues as
QAS (Intox): Bob Jones (no longer with FPD) you spot them

Victim: none
Other Witnesses:

12



CHARGES

- Did the officer cite to the correct statutes?

- Correct technical errors with a Motion to Amend (Rule 13.5)
- Does the citation cover everything?

- Do you need to file additional charges? New complaint?

- Should you refer for Felony prosecution?

- Should you agree to not file additional charges?

- Should you allege prior DUI convictions?

8/5/2021
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STOP OR - What caught the officer’s attention?

CONTACT  What is the reason Defendant was
stopped? Why contact Defendant?

- Also note driving behavior post
initiation of stop

- Reasonable Suspicion
- Terry v. Ohio, 392 U.S. | (1968)
+ Florida v. Royer, 460 U.S. 491(1982)

- Navarette v. California, 572 U.S. 393
(2014)

14

TRAFFIC STOP

It is constitutionally permissible for a police officer to stop and detain any person
for an actual or suspected violation of Title 28.

- ARS. §13-3883(B)

- ARS. §28-1594

- Whren v. United States, 517 U.S. 806 (1996)
- State v. Acosta, 166 Ariz. 254 (App. 1990)

- State v. Duffy, 247 Ariz. 537 (App. 2019)

15
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EXTENDED STOP...AKA SWEENEY

State v. Sweeney, 224 Ariz. 107(App 2010).

A stop cannot last longer than necessary
to effectuate the purpose of the stop.
Cannot continue to hold driver unless

I.  encounter becomes consensual or
2. during the encounter the officer
develops reasonable suspicion that
criminal activity is afoot.

16

CRACKED WINDSHIELD

- ARS. §28-921
- State v.Vera, 196 Ariz. 342 (App. 1999)

17

TAILLIGHTS

- ARS.§28-925(A)
- State v. Becerra, 231 Ariz. 200
(App-2013)

18



LICENSE PLATE LIGHT

State v. Kjolsrud, 239 Ariz. 319 (App. 2016)

8/5/2021
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SPEEDING

A.R.S. §28-701 through A.R.S. §28-710

State v. Box, 205 Ariz. 492, 496 (App. 2003)

State v. Acosta, 166 Ariz. 254 (App. 1990)

20

Weaving or Unsafe Lane Use

- State v. Livingston, 206 Ariz. 145
(2003)

“Traffic stops based on facts that
neither constitute a violation of
the law nor constitute
reasonable grounds to suspect
the driver has committed an
offense ... run afoul of the Fourth
Amendment.”

- State v. Gutierrez, 240 Ariz. 460
(2017) valid stop due to the
totality of D’s conduct and
believe DUI.

21



MISTAKE OF FACT

Officer believed P i
- Window tint was too dark
) |
- Plates were expired or suspended :
- Vehicle had no plates }' 3"?@»

State v. Moreno, 236 Ariz. 347 (App. 2014)

8/5/2021
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911 CALLS

Anonymous Tips
Navarette v. California, 572 U.S. 393
91 1 (2014)
EMERGENCY - Citizen Informant
o] Pharo v. Tucson City Court, 167 Ariz.
571 (App. 1990)

*Practice tip: Order 911 call asap! ***

23

NOT A STOP....A CONSENSUAL ENCOUNTER

Florida v. Bostick, 501 U.S. 429 (1991)

State v. Robles, |71 Ariz. 441 (App
1992)

24




COMMUNITY CARE TAKING

State v. Organ, 225 Ariz. 43 (App. 2010)

Cady v. Dombrowski, 413 U.S. 443 (1973)

*#Practice tip: If medics or fire were
called out, get copies of their reports,
too.

8/5/2021

25

State v. Zaragoza, 221 Ariz. 49 (2009)

are not limited to:

Whether the vehicle was running;

Whether the ignition was on;

Where the ignition key was located;

Where and in what position the driver was found in the vehicle;
Whether the person was awake or asleep;

Whether the vehicle’s headlights were on;

Where the vehicle was stopped;

Whether the driver had voluntarily pulled off the road;

Time of day;

10.Weather conditions

I1.Whether the heater or air conditioner was on;
12.Whether the windows were up or down;

13.Any explanation of the circumstances shown by the evidence.

ONO VAW~

©

ACTUAL PHYSICAL CONTROL

In determining whether the defendant was in actual physical control of the vehicle, you should consider the totality of
the circumstances shown by the evidence and whether the defendant’s current or imminent control of the vehicle
presenteda real danger to [himself] [herself] or others at the time alleged. Factors to be considered might include, but

Document these factors
in your case summary

Was car in gear?

See back up lights come
on?

‘What happened as soon
as LEO woke D?

If report is lacking, use
this as a training
opportunity with your
officer(s)

26

Zaragoza continued:

nothing after the collision

ACTUAL PHYSICAL CONTROL

This list is not meant to be all-inclusive. It is up to you to examine all of the available evidence
and weigh its credibility in determining whether the defendant actually posed a threat to
the public by the exercise of present or imminent control of the vehicle while impaired.

If the APC case arises out of a DUI Collison, note whether the officer confirmed driver drank

27




Name: John Doe Case No: CM20201-0123
DOB: 09-15-1999 Defense Atty: Jane Smith

Witnesses:

Reporting Party: Betty Joe

Stop Officer: Officer West

Assisting Officers: Corporal North
Phicbotomist: none

Forensic Scientist: none

(SAS (Intox): Bob Jones (no longer with FPD)
Vietim: none

Other Witnesses:

 on One Way 28-728(B)
ightest. '8-1381(A)(1)

DUI 0.08+/8-1381(A)(2)
Extreme DUI 28-1382(A)(1)

Charges: Wrong W:
DUl

Date: 7/1012021 Time: 0329am Location: E. Aspen St/N. Beaver St,

Reasons for Stop:

Wrong way on Aspen

REVIEW FORM

Fill out as you review the case

8/5/2021
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Criminal History

FIC TR2018-2399 DUI (and hit and run—
dismissed) Filed 3/19/2018 Disposition Date
6127/201

FIC CT2020-2705 Speeding (defensive driving) To Do
List:

File Motion to Amend—Fix pgy,
Order Event Chronology
Order Prior DUI conviction

File Allegation of Prior DUI upon receipt
Order 911 recording

Tier Bty S viteos s tow o

REVIEW FORM

Fill out as you review the case

29

INITIAL CONTACT

Defendant’s statements
- Signs and symptoms of
impairment
Odors
Eyes
Speech
Dexterity issues

Exit car

30

10



FIELD SOBRIETY TESTS

What to look out for:
Did the officer ask the prequal questions before starting the tests?
Document injuries D mentions.
HGN—Certified? Only Qualified?
Conditions under which tests were performed?

Do you have all the DUI report and supplements?

8/5/2021
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FIELD SOBRIETY TESTS
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FIELD SOBRIETY TESTS
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FIELD SOBRIETY TESTS
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FIELD SOBRIETY TESTS—Bonus Reminders

* Miranda warnings are not required prior to administering FSTs (even if

conduct tests post-arrest).

- Officers may testify about defendant’s performance on the tests. Fuenning v.

Superior Court, 139 Ariz. 590 (1983).

- Trial Court cannot limit the Prosecutor from describing Field Sobriety Tests as

“Tests.” Sate v. Campoy, 214 Ariz. 132 (App. 2006).

- Refusal to submit to FSTs is admissible at trial. State ex. rel. Verburg v. Jones, 21 |

Ariz. 413 (2005).

8/5/2021
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REVIEW FORM

Continue to fill out as you

review the reports

38

ARREST

- Probable Cause?
- What was Defendant arrested for?
- Statements during transport

- Mirandized? When?

- Questioned?
Invoke Right to remain silent?
Invoke Right to counsel?
- 5% or 6™ Amend right

Note all concerns on your summary sheet and or police report

39
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PROBABLE CAUSE

Officer has probable cause when reasonably trustworthy information and circumstances based on
specific and articulable facts with rational inferences, would lead a person or reasonable caution to
believe the suspect has committed an offense.

Kaley v. United States, 571 U.S. 320, 338 (2014); Maryland v. Prngle, 540 U.S. 366, 371 (2003); State v. Hoskins,
199 Ariz. 127 (2000; State v.Valle, 196 Ariz. 324 (App. 2000); llinois v. Gates, 462 U.S. 213, 232 (1983); Gerstein v
Pugh, 420 USS. 103, 111-112, 120-121 (1975); Brinegar v. United States, 338 U.S. 160, 175-176 (1949).

Arresting officer does not have to witness the offense. Can rely on collective knowledge of officers,
rely on observations of civilian wif and consider i i ies in a defe 's
State v. Keener, 206 Ariz. 29, 31-32 (App. 2003); State ex. Rel. McDougall v. Superior Court In & For Ciy of
Maricopa, 191 Ariz. 182 (App. 1997); State v. Lawson, 144 Ariz. 547, 553 (1985); State v. Harrs, 131 Ariz. 488
(App. 1982); Culison v. City of Peoria, 120 Ariz. 165 (1978); State v.Taylor, 112 Ariz. 68 (1975).

Also take into consideration the officer’s training and experience.
State . Moran. 232 Ariz. 528 (App. 201 3); State v. Superior Court (Blake), 149 Ariz. 269, 275 (1986).

8/5/2021

IMPLIED CONSENT AND ADMIN PER SE

§28-1321

A person who operates a vehicle in Arizona gives consent to a test or tests of the person’s blood,
breath, urine or other bodily substance for the purpose of determining alcohol concentration or
drug content if arrested for any offense arising out of acts alleged to have been committed while
the person was driving or in actual physical control of a motor vehicle while under the
influence of intoxicating liquor or drugs.

Do not have to establish voluntarily consented to test. Diaz v. Bernini, 246 Ariz. 114 (2019).

What about refusals?
The provisions of the implied consent statute become operative only after a person is arrested
for DUI offense.
Before an arrest, the implied consent statute does not apply. A person may voluntarily agree
to a blood test and is free to refuse.

Motor Vehicle DI

o Drop 533K won ADMIN PER SE/IMPLIED CONSENT AFFIDAVIT

PO Box 2100 LE or D$ Case Number 2ifIr- O3 W
Phoenix AZ 85001.2100
MO RO%/,6 azdotgov Complaint Numbers Issued
urges: OARS 28-13810 20-1382025. a i i i 200011
013-1204 0 Other Tile 13, Chapter 11 charge:  Yes C3 No While operating a commercial motor vehicle?
“rver Name (frst, middle last suffix) Dateof perth ciss state
RATLE /11 |

iddress city
cLetter-i- ri:

n (date)1%iii_, at (time} .16 el 6  at (location) _GoOt g _ettrt- 66,
3t

driving a motor vehicle. (Stale the probabie cause on the lines below.)

in while

rr
intoxicating la ugs, and I placed the
jere: 7,10 t.r4 O4r v1-04.4-rrit A# CFArt Tor -5rt7) CoTT,
041 tr.1L14 Ace Ta &Ad, t f td,,) . /VA

FThe person submitted to 0 breath iiflood tests Crki Ce)

L
7iir,4i.8.:62.120 CM", " pirdruvgl @ Resuits notavailable.

14



p— il Onop 53310

SACIEIT  Voiovénceouson  ADMONITIONS

O R
porvendeomson Lot B 002100

it Prior to reading the below admonitions, 1 ensured the suspect had been placed under arest for at least
one of the following charges: ARS 28-1361, ARS 28-1362, ARS 26-1383, ARS 4-244.34, ARS 13-121, ARS
13-1204, other Title 13, Chapter 11 charge.
ADMONITIONS
1Will you consent to a testor tests of your blood, breath, One or other bodly substance for the purpose of
determining your alcohol concentration or crug content? (¥es 0 No

READ ONLY IF THE ARRESTEE CONSENTS TO TESTING

8/5/2021

1t et resuts o ot avaaie o ndcatean ol corcentton of READ ONLY IF THE ARRESTEE ANSWERS NO T0 EITHER QUESTION ABOVE OR FAILS TO
meroal vehide) or indcate arty drug n 3401 or 1S e S CESSFULLY C e THE TES
then your Arizona driving privilege will b suspended for not less than o¢ SUCCESSFULLY COMPLETE THE TESTS

™ 1f you do not expressly agree to testing or do not succesfully complete the tests, your Arizona drving

Wil you consent o the tests? Yes 13 o privilege wil be suspended for 12 months, or for two years If you've had 3 prior impliec-consent refusal

m 1f the test resuits are not availabe o ndicate an alcohol concentration of 0,08 or above 10.04 or above
in 2 commercial vehice) or indicate any drug defined in ARS 13-3401 or IS metabolite without a valid

m Alcohol or drug screening must be completed before your privilege may be.
reinstated. Will you consent to the tests? 0 Yes 0 No

[

I thre arrestee unreasonably delays the completion 01 test, rend the following to the erreStee;

te no; - 1lted to turthal berme the tests. Ally deaitional deay will he to
submit to the tests,

Wil you consent to the tests? -0 Yes 0 No.

43

EPmppp—
umanes_____| You have been arrested for driving or being in actual physical control of a motor vehicle whi

under the influence of alcohol! or drug 5, a violation of the following charge's:
(Read only those that poly} ARS 284381, A 28-1382, AR5 28-1383, ARS 4-244,34, ARS 13-
1201, AIRS 13-1204.. other Title 13 Chapter 11 charge.

st a4 nderstanding that you have the right to refuse consent, will you consent to a test or tests of your blood

O 0T S 5= or breath to determine your alcohol concentration or drug content. Yes No

v TO' THE OFFICER; If the suspect refuses or does not successfully complete the specified tests, read the
i WIn b3 following to «the suspect:
. If you refuse or do not successfully complete the tests,. your Arizona driving privilege will be
suspended. The suspension will be requested for 12 months, or for two years if you have had a
prior refusall to submit swithin the last #4 months. Will you consent to testing? Yes No

gy vl e iend 2 TO TH E OFFICER: If the arrestee unreasonably delays the completion at test,, read the followirig to the
ADDTIONAL COMMENTS: suspect:
:Further delay will be considered a refusal to subunit to the tests. Will you ooniserrt o testing?
Y17'5 No.

44

DUPLICATE OR INDEPENDENT TEST
ADVISORY

ARS. §28-1388

A DUI suspect has a separate and distinct due process right to obtain an independent test at the suspect's
own expense to refute the state's evidence, whether from scientific tests or otherwise. Mack v. Cruikshank,
196 Ariz. 541 (App. 1999).

State may not unreasonably interfere with a suspect’s opportunity to obtain an independent test. But, the
State does not have to release the to d: Van F v . Burke ex rel. County of La
Paz, 201 Ariz. 387 (App 2001).

Do not have to have a signed waiver of right to independent test; defendant’s conduct can be evidence of
waiver to right to independent test.

State v. Goodwin, 160 Ariz. 366 (App.|989).

State v. Crotty, 152 Ariz. 264 (App.1986).

45
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SUSPECT. 24161 actios MIRANDA D Ris Pet i2pic

i e 10t s e ko

YOUAIL EGIEN AREASONILE GPPORTNTY
RECRTRD S LM TG R

I T g m——

DUPLICATE BREATH TEST ADVISORY (if applicable)

AFTER COlathING THE TESTS OF YOUR BREATH, BLOOD OR OTHER BODILY SUBSTANCE.
YOU WILL BE GIVEN A REASONABLE OPPORTUNITY TO ARRANGE FOR ANY PHY:
REC]STERED NURSE OR OTHER QUALIFIED PERSON OF YOUR OWN CHOOSING TO OBTAIh

EST OR TESTS IN ADDITION TO ANY ADMINISTERED BY A LAW
ENI‘ORCEMEVT OFFICER.

ACKNOWLEDGEMENT

8/5/2021

x A 1 understand that 1 have the right to a reasonable opportunity to arrange for an independent test of my

S e’y Al Ilrﬁaﬂl I)Inn ther bodily bstance.
S a— ) VAN M’ 00.61-201a /63e
P Pt

e - v s

Officer's Signature Date/Time

———

46

Does the vehicl ave ai

Were y

YES NO

What is the date today/da
Highest Educe ‘on Level

mechanical defets? ¥
Where were you lag? Coming fro;

u operatin e vehicle? Y1 Ls
Would you ride in a hide

Knowing the amount of
On a seale from I to 10, 'th 1 being completely sober and 10 falling down drunk, how would you rate yourself at
the time you were r
How do you rate your tole to aleohol? LOW MODERATE HIGH
Do you feel that the alcohol y u consumed affected your ability to drive in the slightest degree? YES NO
JHow many drinks would you h ve to consume before your abiltyto drivewas impaired o the slightest degres?

DUI INTERVIEW

DR #: /37
INTERVIEW START DATENIME: 7.1 Fu-d+ E (if question doesn't apply put N/A

Actual date: What time is it? Actual time:
‘ompleted? 89 10 1112 13 1415 16 Other
NO What?

0 How long were you driving before you were stopped?
th a driver whose ability to drive was affected by alcohol to the slightest degree?

icohol;you have had to drink, would you go to work right now? YES NO

12? Where are you now? «

47

BREATH TEST

What is needed for admission of results?

ARS. §28-1323(A)

Test performed using a testing device approved by DHS or DPS. Judicial notice of this is sufficient.

(Ariz.Admin. Code R13-10-103)

N -

Operator who conducted test possessed a valid permit to operate the device
Duplicate breath tests results were within 0.02 of each other or the operator observed D for 20

minutes prior to the administration test

[l

Operator followed the operational checklist. Operator’s testimony is sufficient.
Device was in proper operating condition

a. Periodic maintenance records that show it was in proper operating condition are admissible
as prima facie evidence instrument was working properly

Calibration checks with a standard solution bracketing each person’s duplicate breath tests

are one type of records that satisfies this requirement

a. The records are public records

48
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INTOXILYZER PERMIT

Operator Permit Number 50696
This is to certify that
Elijah Kim
has met the requirements for issuance of this permit for the operation
of the Intoxilyzer 8000
First Issued: 11/13/2018 /
Issued: 11/13/2018
Expires: 11/13/2023
---. "--Lff\S!

Director, Arizona Department of Public Safety.

8/5/2021
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Operational Checklist Intoxilyzer Printout

INTOXILYZER 8000

Location: COCONINO C
Serial Number: 80-001
Core Version: 8105.48

01/,4/2021 17:56:16
Standard Lot*: 35019100A1
Last Changed By: C. SMITH #5686

QAS: C. SMITH #5686 FLAGSTAFF PD

Operator: J. CASTANEDA #39 FLA(

TAFF PD

Subject: SCOTT,A
DOB: 07/12/1962
Sex: M Weight: 200

sex:

15 Minute Deprivation Period?

Yes

50

DEPRIVATION PERIOD

“At least a |5-minute period immediately prior to a duplicate breath test during
which period the subject has not ingested any alcoholic beverages or other fluids,
eaten, vomited, smoked or placed any foreign object in the mouth.” Ariz. Admin.

Code RI3-10-101(8).

How did the officer document the deprivation period in the report?

- Defendant use the restroom?

- Defendant contact lawyer?

- Defendant drink water?

- Was defendant crying? coughing?

Does not require direct observation entire time.

Ricard v. Arizona Department of Transportation, 187 Ariz. 633 (App. 1997)
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INTOXILYZER 8000
Location: COCONINO COUNTY JAIL /2101 Time
Core Version: 8105.48 Blank 0.000 17:57:43
TUL/227202% Diagnostic Te:=21" Pass 17:58:19
- — | air Blank u 00 :58:
'Standard Lot#: 3501910DA1 0.100 Cal Check 0 09
Last Changed By: C. smigni #5686
QAS: C. SMITH #5686
FLAGSTAFF PD 18800ud 1
Operator: J. CASTANEDA #39 18:05:36
FLAGSTAFF PD S
1870611
(Subject:SCOTT,A ) 18:U66444
T 07/12/1962 18:07:05
Weight: 200 Alr Blanmk 18:07:34
Diagnostiiic Test: 18:08:09
15 Minute Deprivation Period? Yes
Trial Tips warn your officer or QAS that you are going (o ask if the results are “within 0.02 of
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PERIODIC MAINTENANCE RECORDS

Records are
admissible without
D’s opportunity to
cross-examine the
employee conducting
the testing.

Bohsancurt v. Eisenberg 212
Ariz. 182 (App. 2006)

CERTIFICATION

The st . Chiad S, nder e o ey o o s
el s 3 vl of e Flaga P Deparmen:

© ok i by the o Dt o Public Sty s Gy

Even if agency did not
fully comply with the
DPS regulations for
maintenance, the test
results may still be

18 prope s et sevton f ] e shag s

T —

st o 0 AC

Due process right to
exculpatory evidence may
be violated by the State’s
use of unreliable breath test
machine.

[m e

BLONLTD vt el of 095 AC. A uhccber Stanar: Oy ]
)

State ex rel. McDougall v. Superior
Court (Stock), 181 Ariz. 202,

(App. 1995)
State v. Duber, 187 Aviz. 425
(hpp- 1996)

State v. Sonchez, 192 Ariz. 454 (1988)
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PERIODIC MAINTENANCE RECO

RDS

et o
e e arvon in. Cijrn § Laat Changed By C. min.
3 110351 comentice p-ArSAY sree
o g Foaotur e o
Tad Lespers -

=

o

Py
A st Tl

=
4

Ghacans
et

sumsk

e dprivtion period
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BREATH TEST

Error Codes?
Completed test?
More than one test?

- If don’t have all the
completed tests make
note that you need to
order the missing print
out(s)

Not a Successtully Complated

8/5/2021
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BREATH TEST
Admission of Results Under Rule 702

Evidence.

- Breath Test Results are still admissible as long as the

State v. Rodriguez, 173 Ariz. 450 (App. 1992)

- Statutory method is an alternative to admission under Rules of

State can meet

the foundational requirements of the rules of evidence.

56

REVIEW FORM-BREATH TEST

Testing (blood.breathurine) call= COCONINO COUNTY JAIL
Breath: Serial Number:
© Deprivation Period” version: .tlt).4t5 01/24/2021

INTOXILYZER 8000

17:56:16

o Times and Result
Blood:

o Instrument
© Warrant? Number: |

Test g/21 OL Time

Air Blank
Diagnostic
Test Air Blank
Op, ator 0.100 Cal
FLAGS F  Check Air

oAS: C.
FLAGSTAF

Blankct
et e ran maie
071
ex Air Blank

15 Minu ™ (Subject Test
Air Blank 0.100

B = Cal Check Air

b Blank

s Diagnostic Test

0.000 17:57:43
Pass 17:58:19

0.000 17:58:46
0.096 17 59 : 07
0.000 17:59:36
0.153 18:00:08)
0.00018:00:41

0 000 18:06:44
0 095 18;07:05
0.000 18:07:34
Pass 18:08:09
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REVIEW FORM-BREATH TEST

Testing (bloodlbreatEu'urine)
Breath:
Deprivation Period? Done, but no details in report
Instrument 8000  80-001876
Times and Results  &I,on first test, but don't have copy in file
18:00:08 0.153
18:06:11 0149

Blood:
‘Warrant? Number:
Phlebotomist
Time
Results
Report number
Forensic Scientist

8/5/2021
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BLOOD DRAW

- Time of draw.
- Who did the draw? Where was it conducted? Was Defendant

cooperative!

- Copy of phlebotomy draw report?

- Consensual or warrant?

Have complete warrant?

- Copy of lab report?

Criminalist...still around?

Have you ordered lab notes? Resume?

59

BLoaoDn DRraA

PHLEBOTOMY

] 1;1 AGKIAFit POLICE]) E PARIATENT DR NUMBER
"1 PHLEBOTOMY BLOOD DRAW REPORT. 57
PR- /57-7

TR AENCY DR RORBER

e /S/9-ei"'c o 759
'& S TREETADDRESS, . - Al
Y ‘e tac . 7
TA-+; >0-1AGS | IR o<yes 0 no N
] —
NUMBER 17 g S A
- T2 e
p—— e o i
[“ 2 .!)l l (PRINAZ r
P T oS TR
) TIME (2¢ aridiooniiiAl MANUFACTURER 7NL; 7 -277Z
e | Taies =
53 oo -
£8 13" rrerFia 920/9
L 7L ANTECUBITA FOSSAD RIGHT ANTECUBITALFOSSARD LEFT WRIST  RIGHT WRIST  LEFT HAND 0 RIGH HAND
— — —r T e
§ 3 jadeo e
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D YPE OF NON-ALCOHOL SITE CLEANER UseD
22| 7 o weoica prosiems o PROVIDONE - 10DINE
88| mdime 0 oETADINE
850 " rcnos oiserses BENGALKONILM CHLORIDE (820)
|0 Moiomos Ao mess

i ntiecs e AT SITE WITHIN HINUT?
| G v RS v s e ariow BLOOD CLOTTED AT SITE WITHIN_MINUTES

PHLEBOTOMY BLOOD DRAW

. 1 ve:A Ca... 2 G-railr, oke.”

Cursersr 42.p.d €tal D, Pavi s 4-.

cri At- r4 J

2vee it -Theater) toy,

Prz- :41 2
r

IoNumeER pATE

onmeer |

S Ll et27
— WHITE - OFFICER CANARY - PHLEBOTOMIST Piece g GOLD - PHLEBOTONY COORDINATOR

T (24 HOUR)
T (24 HOUR)

2
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WARRANT

for blood or urine. State v. Clary, 196 Ariz. 610 (App. 2000).

253 (App. 2007).

- ARS. §13-3911to ARS. §13-3931

to be seized the and the place to be seized.

- When a DUI suspect refuses to take a test, officer can obtain a search warrant

Refusal to submit to a blood test was not a statutory prerequisite to obtaining
a search warrant under the implied consent statute. State v. Stanley, 217 Ariz.

- ARS. §13-3913. Must have an affidavit naming the person and property
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IS YOUR WARRANT COMPLETE?

Additonal observations including

Driverlicensofprivilege is | Valid
AFFIDA*

and symptoms of impairment made by Affiant

w
On 103120t approd NIGHTTIME SEARCH WAIMANT) Antagonistic
66 emO MR K48 | e s necesary 1o b hisidence s 1000 P andbor 630 Ams e eson et s novs 224 b, hersored | bt
: 3 . The aciadi o prtae

vehicle into a third ve | would render it useless. Mood Swings
oundon o R4 .

Based o he precdin s, Becsh, Benjain 156, your Affn, reque s Coopernive
A witness o the colls| ) qay pime seasch warrant be issued “duponos
[arived to this scene | Pursuant to Maricopa County Superior Court Local Rule 4,10,1, Beeebe, 13crjam in #86, do solemly swear or affirm that the Indifferent
10t cene | informationlcat on i it comee and compite, and e e psons] Knowldge of he iformation n s 1l oo

ving or being in actual

he was sory overheard| Affiant: is! Becebe Benjamin 103172020 I 0:471r
him onte of akobolc

evomge! anawold e I3 il date & tme)

ot sop o lisen 10 Flagstaf Police
commnds ol Department
niLorinedhe wasundo} Subscribed and 103172020, (agency)

Jeery
LA
Honorable Rodney Mitchell
Maricapa County Superior Court

the above named or
frontor i the
(120,

63
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IS YOUR WARRANT COMPLETE?

8/5/2021

SEARCH WARRANT
County of Maricopa, State of Arizona

SEARCH WARRANT # W2020-070281

which 1 believe to have occurred on or about 10/
County of Coconino, State of Arizona

PM hours, at S Milton Rd / W Route 66 in the

YOU ARE THEREFORE COMMANDFA),

in the nighttime (good cause t

cfore hewing been shown:

to make search of the above named 4n described pe: )LI(S) for the ber6: above-described substances, and if
you find t & same or any part tfereo , to retain sue in custo or in t ¢ custo y o agsta 0 ice Department, as

provided by ARS § 13-3920.

Retum this warrant 0 ate within (3) three business days of the date thereof, as directed by ARS § 13-3918

Subscribed & submitted to me : 1013112020 10:49 PM.

THonorable Rodney Mitchell
Maricopa County Superior Court

REPORT # P20T!

Benjanin #36
ble cause to believe that in the blood/body

rizona or at any other location while in
now being possessed or concealed certain
or releasing substance or any combination,
which property or things consists of any se
has been committed such being fully

the influence of intoxicating liquor and/or

chile under the influence of intoxicating
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IS YOUR WARRANT COMPLETE?

RETURN OF SEARCH WARRANT
ORDERED BY THE COURT: SEARCH WARRANT # 51X1020-070281
Do Not Seal REPORT # 2015755
1 com ry thaton 10112020 t 12:37 AN, s warantwas executed and he following described Property
s
2 2upcis)otblood
Eluine sanple
E1Othrifois)asdescrbedbekow: e, oz
@ Warmantwas rotserved
1 further crtly
10ARS § 13-3821, and hat  dealied recipforthe propary aken v T
) e T SUPERIOR COURT
Toter:
4 Madcal Facity:
R 2.130fthe L
iodciaoffcer
1, Becete, Bejamin Bacge 495, do solemy swear o affm that the normaton ocated
st e fermation
on s reun.
B adgh 4404012 i
[ .
e ————
Testing bloodibreatbfurine] ) Pero
Jenicsotomy stooo bRAW REPORT Pe-or 7,
Breath: e v o s
o Deprivation Period? .
Insirament - — R
o Times and Results A . e
Bloot M e srete 2%
o Warrant? Number 5 T
=~ sono | ot
Phicbotomist L E— —: = S
o Tme —] S = o - s,
o Resuls oo " g
Report number \\'[ s | o R F——
Forensic Scentist T A T Y o
ad e SE L - 2
SR "% oo e oo

TS

il i e B e wcebiall

T
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REVIEW FORM

Testing (bood)/breath uring)
Breath
o Deprivation Period?
o Insmument
o Times and Results

armant Number -
o Phicbotomist
o Time
o Resulis
n Report number

8/5/2021

SEARCH WA
County o Maricop

ANT
ate of Arizons

| SEARCH WARBA¥RLS s
TO ANY PEACE OFFICER IN THE STATE OF ARIZONA

Proof by affcavituving b ade i dy befor e by Becebe, Beramin 456
P ST e robabs cassta b

_n Forensic Scientist i of Jstin Cueasan, Male DOBD4105/2001
Issues? locaied 1951 E Sawnsl R he oty of Coconin, S o Arzms o at ny ter ocatinwlein
Combion. othr i i s, 115 3] CAdETc o 3G WHGh prOpSy o s
Comsssof any e y
Such g fulty deseibedin e a0 it
4 Drivingorin el
ndordngs,
a Aggravaed diving o in scual physica conol of  velicle while unde th inflnce of
{ioxicuing liguo o o i
ARIZONA DEPARTMENT OF PUBLIC SA
Testing (blood breaturine) S SCTIG B MIATION RERORT

 Bream

B B

s
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REVIEW FORM-BLOOD TEST

[resting (bloodibreath urine)

* Breath:
o Deprivation Period?
o Instrument
o ‘Times and Results
Blood:
o Warrant? Number:
o Phlchotomi
Time 1733hrs
o Results 0.190

Report number 2020716081
Forensic Scientist Melissa Verhaeghe

Issues? Bloods conducted at 3 hours and 25 nun" utes after stop

69
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MEDICAL DRAW

- ARS. §28-1388(E)
+ “.if a law enforcement officer has probable cause to believe that a person has violated §28-

1381 and a sample of blood, urine or other bodily substance is taken from that person for
any reason, a portion of that sample sufficient for analysis shall be provided to a law
enforcement officer if requested for law enforcement purposes...”

To invoke the medical blood draw exception set forth in §28~1388(E), the state must establish:
|. probable cause existed to believe that the suspect was driving under the influence,
2. exigent circumstances made it impractical for law enforcement to obtain a warrant,
3. the blood was drawn by medical personnel for a medical reason, and
4. the provision of medical services did not violate the suspect’s right to direct his or her own

medical treatment.
State v. Nissley, 241 Ariz. 327 (2017)

8/5/2021
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VOLUNTARY CONSENT

Defendant is under arrest, but Officer did not read Implied Consent

Warrantless seizure of defendant’s blood is constitutionally permissible if defendant consents to it.
Schneckloth v. Bustamonte, 412 U.S. 218, 219, (1973)
State v. Groshong, 175 Ariz. 67, 70-71 (App. 1993)
The State carries the burden of proving that the consent was, in fact, freely and voluntarily given..and must
be more than acquiescence. Bumper v. North Carolina, 391 U.S. 543 (1968)
Ariz. R.Crim.P. 16.2(b)

71

RETROGRADE

Blood draw conducted more than 2 hours after Defendant was driving.

+ 2HOUR LIMIT
- Blood testing need not be completed within the two-hour period, but the State

must present evidence relating to the defendant’s BAC back to the time of
driving.
- State ex. rel O'Neill v. Superior Court (Kankelfritz), 187 Ariz. 440 (App. 1996).

- Retrograde analysis is generally considered to be a reliable scientific discipline
and courts have considered the methodology and determined that it is reliable.
- State ex rel. Montgomery v. Miller, 234 Ariz. 289 (App. 2014).
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CRIMINALIST IS NO LONGER AVAILABLE

- Determine if there is sufficient time to have blood retested.
- Can you proceed without lab results?

- Contact lab to obtain “substitute” criminalist.

- File updated R15 notice.

- New criminalist will review the reports and testing and form
independent opinion. Exact same process as if Defendant hired an
expert to challenge the testing.

- State v. Karp, 236 Ariz. 120 (App. 2014)
- State v. Joseph, 230 Ariz. 296 (2012)

- State v. Rogovich, 188 Ariz. 38 (1997)

- State v. Smith, 215 Ariz. 221, 228 (2007)

8/5/2021
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DEFENDANT INVOKED RIGHT TO COUNSEL
BUT WAS THAT THE 5™ or 6™ AMENDMENT RIGHT INVOKED?

DOES THE FIFTH
AMENDMENT APPLY
TO REPORT CARDS?

74

Right to Counsel, Miranda, and the 5t
Amendment

- Defendant does not need to be advised of Miranda until (1) in custody and (2) being questioned.
- If not being questioned, no need to advise.

- During traffic stop, Defendant is not in custody for Miranda purposes until the officer formally advised the
defendant he was under arrest, handcuffed, and placed in the back of the patrol car.
- Statev. Stabler, 162 Ariz. 370 (App. 1989)

 While Officer is processing Defendant and advising of rights, if Defendant exercised right to counsel, all
questioning should cease. “Yep, | want a lawyer.”
* Hiveley v. Superior Ct. of State of Ariz. In & For Maricopa Cty, 154 Ariz. 572 (1987)
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6:h Amendment Right to Counsel
and Due Process

Right to assistance in gathering evidence

In DUI case, the failure to allow defendant to have his attorney arrange for independent blood test after he
was arrested resulted in defendant not being able to attempt to gather exculpating evidence.
- Violation of right to consult with an attorney required dismissal of case.

McNutt v. Superior Court of Arizona in and for Maricopa County, 133 Ariz. 7 (1982)

Defendant, not someone else, must ask for an attorney.

Cannot delay investigation...but, State carries burden to prove it would have disrupted the investigation.
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REVIEW FORM

Legal Issues:

Blood only contained Carboxv IT HC

iminal History

FJC TR2018-2399 DUI (and hit and ru.n--
i led 3119/2018 DiTo ition Date 6/271.201

Erce: ce:T7.0:0-770 Speeding (defensive driving) To Do

List:

le Motion to Amend—Fix 12,Qy,
Order Prior DUI conviction
File Allegation of Prior DUI upon receipt
Order Body Camera videos...and download
File Rule 15 notice
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TRIAL CHECKLIST

Tak Due Date Terviews T
Complete before ral
Comdit Tervens:
s or
Serve Subpoenas Tamediately after
ting trial date ot
Disclosare
File Rule 15.1(5) s PTC Ehedie Teriews oT DEferse
Reques! n writing Defense RIS noties
9.1-1 call(g
Tody camera videos. -
Photos. maps. and dizgrams oo oS e o hn 20 s
Alcahol Influcnce Report otk of Pror DUT convietons)
ST sheet Nition o A (F ypos)
fotion to Amen
‘Miranda, Duplicate Breath Test SR ady Lt and oty D
Counsel
nterview and answers

Notions 7 Limine

(provide o d
adiona re

Order

Py oTo0day and 000
tecords for Itovilyzer
Disclose certfied mamienance records
for Intoxilyzer
Warmant o T it and returm)
Phicbotomisyblood draw report

iy T
Verdie Foms.
Vor Dire questons
Criminaliscs witlen notes and CV Week prior @ o
“SubSie” or rebualexpert

Disclo
Final dsclosure deadine

utle D
T days prior o
wal

Prepars Tral Exibis

rough technology T cour room
Nark il e

Dy before Tl
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SERENA SERASSIO

ASSISTANT CITY }E serena.serassio@flagstaffaz.gov
PROSECUTOR

CITY OF

FLAGSTAFF 928-213-2041
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